
 

           
 

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

 

PAGE 1 - JOINDER BY CIRCLE BAR N RANCH, LLC, ET AL. TO WALKER RIVER IRRIGATION 

DISTRICT'S REPLY AND SUPPLEMENTARY ARGUMENT REPLY 

SCHROEDER
LAW OFFICES, P.C. 

440 Marsh Avenue 

Reno, NV 89509 

PHONE (775) 786-8800   FAX (877) 600-4971 

LAURA A. SCHROEDER, NSB# 3595 
THERESE A. URE, NSB# 10255 
MATTHEW J. CURTI, NSB# 12572 
Schroeder Law Offices, P.C. 
440 Marsh Avenue 
Reno, NV  89509 
PHONE (775) 786-8800; FAX (877) 600-4971 
counsel@water-law.com 
Attorneys for the Defendants 
 
 
 
 

UNITED STATES DISTRICT COURT 
 

DISTRICT OF NEVADA 

UNITED STATES OF AMERICA  
 
   Plaintiff, 
 
THE WALKER RIVER PAIUTE TRIBE, 

 
Plaintiff-Intervenor, 
 

   v. 
 
THE WALKER RIVER IRRIGATION 
DISTRICT, a corporation, et al., 
 
 Defendants. 
 

 
IN EQUITY NO. C-125-RCJ 
SUBFILE No. C-125-B 
3:73-cv-00127-RCJ-WGC 

 
 
JOINDER BY CIRCLE BAR N RANCH, 
LLC, ET AL. TO WALKER RIVER 
IRRIGATION DISTRICT'S REPLY AND 
SUPPLEMENTARY ARGUMENT 
REPLY 

UNITED STATES OF AMERICA, 
WALKER RIVER PAIUTE TRIBE, 
 

Counterclaimants 
 
v. 
 

WALKER RIVER IRRIGATION 
DISTRICT, et al., 
 

Counterdefendants.

 

 

Circle Bar N Ranch, LLC, et al. (“Circle Bar N Ranch”), by and through their counsel, 

Laura A. Schroeder, Therese A. Ure, Matthew J. Curti, and Schroeder Law Offices, P.C., hereby 

join the Reply of Walker River Irrigation District (“WRID”) and hereby supplement such Reply 
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with additional argument.  Circle Bar N Ranch in its joinder, hereby adopts all argument made 

by WRID in its Reply, and any argument made herein is meant to supplement that made by 

WRID and should not be construed as an opposition to such.  

For the reasons presented in WRID’s and Circle Bar N Ranch’s Motions to Dismiss, the 

pleadings and papers on file herein and the Points and Authorities as well as these Replies, Circle 

Bar N Ranch asks that the Court dismiss the Walker River Paiute Tribe’s (“Tribe”) and United 

States’ Amended Counterclaims and require them to be brought in a new action; dismiss all 

claims not based on federal law; and dismiss those related to ground water outside the boundary 

of the reservation.   

This Court retained jurisdiction under the 1940 Final Decree for specific defined purposes, 
not for the reopening of the adjudication to decide new claims. 

The United States and Tribe insist that the Court retained jurisdiction under the “1936” 

Decree to adjudicate additional water rights.  Both the United States and the Tribe make much of 

Circle Bar N Ranch’s alleged misquoting of the language found in the 1936 Decree relating to 

continuing jurisdiction. U.S. Response at 17; Tribe Response at 6-7, fn 3.  Were these parties to 

review the Findings of Fact and Conclusions of Law entered on April 15, 1936, they would find 

the language to be as stated by Circle Bar N Ranch.1  Further, were they to review the Order for 

Entry of Amended Final Decree to Conform to Writ of Mandate Etc. dated April 24, 1940, which 

was entered by this Court, they would find that while the Order recognized the reversal of certain 

aspects of the 1936 Decree by the Ninth Circuit and the need to amend that decree with specified 

language in the order based on the stipulation of the parties, none of the amendments specified in 

this Court’s Order involved the language addressing this Court’s continuing jurisdiction.   

                                                 
1 Counsel for Circle Bar N Ranch inadvertently referred to the Findings of Fact and Conclusions of Law, filed along 
with the 1936 Decree, rather than the Final 1940 Decree when addressing the extent of continuing jurisdiction held 
by this Court. Findings of Fact and Conclusions of Law, April 15, 1936 at 11. 
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Given the specificity of the amendments to the 1936 Decree referenced in the Order for 

Entry and the fact that modification of the language of Paragraph XIV was not mentioned, it 

would appear that the Court believed the language change was a distinction without a difference.   

While acknowledging that the 1940 Final Decree provided the following limits for 

retaining jurisdiction, “for the purpose of changing the duty of water or for correcting or 

modifying this decree; also for regulatory purposes, including a change of the place of use of any 

water user,2”  the United States’ and Tribe’s contentions that the phrase “modifying this decree” 

provides this Court with the ability to adjudicate additional claims and incorporate additional 

water rights is inconsistent with the provisions of the Decree as a whole and the preclusive effect 

of final judgments.3   

At the risk of sounding pedantic, there is a distinction between modifying and 

supplementing.  One means to change what exists; the other to add to what exists.4  The United 

States and Tribe fail to appreciate this distinction. 

As noted by the United States and Tribes in their Responses (U.S. Response at 9-10; 

Tribe Response at 10-12), courts apply rules of construction when examining consent decrees5 

that are similar to those used for interpreting contracts.6  They argue that the rules associated 

with construing consent decrees and statutes are helpful in addressing the issue of the extent of 

the Court’s continuing jurisdiction.  They further argue that the scope of the decree must be 

                                                 
2 1940 Final Decree at 72:29 – 73:25. 
3 It is recognized that this Court precluded a discussion of issues that include, but are not limited to, res judicata (or 
claim preclusion) and collateral estoppel (or issue preclusion) at this stage of the proceedings, reserving them for a 
future time.  However, the United States’ and Tribe’s proposed interpretation of the language of the 1940 Final 
Decree may not be viewed in a legal vacuum, but in the context of the preclusive effects of final judgments. 
4 Modify means  to change some parts of (something) while not changing other parts ; supplement means something 
that is added to something else in order to make it complete.  See http://www.merriam-
webster.com/dictionary/modify and http://www.merriam-webster.com/dictionary/supplement. 
5 The United States did acknowledge that the Walker River Decree was not a consent decree. 
6 Citing to United States v. ITT Continental Banking Co., 420 U.S. 233, 238 (1975). 
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discerned within the four corners of the document, quoting United States v. Armour & Co., 402 

U.S. 673, 681-82 (1971).7   

The four corners of the 1940 Final Decree include the following language that does not 

support the United States’ and Tribe’s contention that the use of the term “modifying the 

Decree” provides this Court with the continuing jurisdiction to allow parties to the Decree to 

claim additional rights.  

XI . Each and every party to this suit and their and each of 
their servants, agents and attorneys and all persons claiming by, 
through or under them, and their successors and assigns in and to 
the water rights and lands herein described, be and each of them 
hereby is forever enjoined and restrained from claiming any rights 
in or to the waters of Walker River and/or its branches and/or its 
tributaries, except the rights set up and specified in this decree and 
each of the said parties is hereby enjoined and restrained from 
taking, diverting or interfering in any way with the waters of the 
said Walker River or its branches or tributaries so as to in any way 
or manner interfere with the diversion, enjoyment and use of the 
waters of any of the other parties to this suit as set forth in this 
decree, having due regard to the relative rights and priorities herein 
set forth . . . . 

 

XII. This decree shall be deemed to determine all of the 
rights of the parties to this suit and their successors in interest in 
and to the waters of Walker River and its tributaries, except the 
undetermined rights of Walker River Irrigation District under its 
applications to the State Water Commission of the State of 
California and the undetermined rights of the applicants for 
permits from the State Engineer of the State of Nevada 
hereinabove specified, and it is hereby ordered, adjudged and 
decreed that none of the parties to this suit has any right, title, 
interest or estate in or to the waters of said Walker River, its 
branches or its tributaries other than as above set forth, excepting 
the undetermined rights of Walker River Irrigation District and the 
several applicants for permits from the State Engineer of the State 
of Nevada. 

                                                 
7 Interestingly, the United States omits from its quotation the most significant part of the Court’s statement, which 
reads as follows: “For these reasons, the scope of a consent decree must be discerned within its four corners, and not 
by reference to what might satisfy the purposes of one of the parties to it.” Id. at 682. 
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1940 Final Decree, 71:10-23 through 72:1-14. 

As part of its reasoning, the United States suggests that the water of the Walker River and 

its tributaries at the time the original decree was issued were not fully appropriated and that use 

of the term modification was consistent with recognition that at some future point the United 

States and Tribe would be applying for additional water rights. U.S. Response at 11-14.  Such 

statement stands in direct contradiction with the finding of the Court in 1935, which opined:  

The evidence shows that within a few years after the creation of 
the reservation, the lands along Walker river were taken up by 
white settlers under the homestead [164] and pre-emption laws and 
the Desert Land Act (43 USCA § 321 et seq.), and the water of the 
river was gradually applied by them to a beneficial use until all of 
the water of the river had been fully appropriated;… 

 
United States v. Walker River Irr. Dist., 11 F. Supp. 158, 163 (D. Nev. 1935) (emphasis added). 

As a final comment, Circle Bar N Ranch did not mischaracterize, as alleged by the 

United States and the Tribe, the holding in Arizona v. California, 460 U.S.605, 607 (1983). U.S. 

Response at 17, fn.11; Tribe Response at 13-14.  The case was cited as an example of the 

language one would expect to find in a decree wherein the decree court retained continuing 

jurisdiction to address additional claims.  That decree contained the following language: “The 

Court retains jurisdiction of this suit for the purpose of any order, direction, or modification of 

the decree, or any supplementary decree, that may at any time be deemed proper in relation to 

the subject matter...” Id. at 618.  Because of the extent of continuing jurisdiction the U.S. 

Supreme Court retained, it did enter, as acknowledged by the United States, supplementary 

decrees within the same proceeding.  If one were to follow the line of reasoning proposed by 

United States and Tribe that modification means supplementation, the Supreme Court was using 

superfluous language when retaining jurisdiction for both modification and supplementation of 

that decree.  This Court did not retain jurisdiction under the provisions of the 1940 Final Decree 

for the issuance of supplementary decrees. 
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Additionally, Circle Bar N Ranch did not mischaracterize, as alleged by both the United 

States and Tribe, the extent of the implied reserved federal water rights doctrine.  Rather, the 

United States misrepresented the holding in United States v. Adair, 723 F.2d 1394 (9th Cir. 

1983).  The distinction between primary and secondary purposes of reservations, regardless of 

whether the reservation is Indian or non-Indian, was acknowledged by the Ninth Circuit Court of 

Appeals in Adair, a case that addressed reserved rights of the Klamath Tribes reserved rights.  

The court discussed how the holdings in United States v. New Mexico, 438 U.S. 696 (1978) and 

Cappaert v. United States, 426 U.S. 128 (1976), cases that dealt with federal non-Indian 

reservations, established useful guidelines for dealing with reserved rights for Indian 

reservations.  That court stated,  

First, water rights may be implied only ‘where water is necessary 
to fulfill the very purposes for which a federal reservation was 
created,’ and not where it is merely ‘valuable for a secondary use 
of the reservation.’  Second, the scope of the implied right is 
circumscribed by the necessity that calls for its creation.  The 
doctrine ‘reserves only that amount of water necessary to fulfill the 
purpose of the reservation, no more.’ 

(Internal citations omitted). Adair, 723 F.2d at 1408-09. See also, Colville Confederated Tribes 

v. Walton, 647 F.2d 42, 47 (9th Cir. Wash. 1981) (The Ninth Circuit applied the New Mexico test 

when determining the extent of the implied reservation of water for the Colville Reservation). 

Without continuing jurisdiction to address additional claims, the United States’ and 
Tribe’s claims for additional claims should be dismissed.  

 The United States suggests that even if the Court were to determine that the state law 

claims were not within the continuing jurisdiction of the Court under the Decree, the Court 

would have independent jurisdiction to hear the United States’ claims for state-law-based water 

rights.8  What it fails to acknowledge, however, is that without continuing jurisdiction, the 

                                                 
8 The defendants have been precluded by this Court from addressing issues of claim and issues of preclusion at this 
stage of the proceedings, so Circle Bar N Ranch will defer argument relating to these matters to the future.  
However, the United States’ comments in Footnote 15 (U.S. Response at 23-24) regarding the scope of the 1940 
Final Decree not including ground water seems disingenuous given its argument that this Court has continuing 
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United States and Tribe would of necessity have had to file a new action, not one within Case 

No. C-125.   

Conclusion 

 For the reasons set forth in Circle Bar N Ranch’s Memorandum of Points and Authorities 

in Support of Its Joinder to WRID’s Motion to Dismiss Claims of United States Based upon 

State Law Pursuant to Fed.R.Civ.P. 12(b)(1), Supplemental Argument, WRID’s Points and 

Authorities in Support of Motion to Dismiss Claims of United States Based upon State Law 

Pursuant to Fed.R.Civ.P. 12(b)(1), WRID’s Reply, and the foregoing Reply, this Court should 

dismiss the Walker River Paiute Tribe’s and United States’ Amended Counterclaims, and require 

them to be brought in a new action; dismiss all claims not based on federal law; and dismiss 

those related to ground water outside the boundary of the reservation. 

 

DATED this 30th day of June, 2014. 

 SCHROEDER LAW OFFICES, P.C. 

/s/ Laura A. Schroeder 
  
Laura A. Schroeder, NSB# 3595  
Therese A. Ure, NSB# 10255 
Matthew J. Curti, NSB# 12572 
Schroeder Law Offices, P.C. 
440 Marsh Avenue 
Reno, NV  89509 
PHONE (775) 786-8800; FAX (877) 600-4971 
counsel@water-law.com  
Attorneys for the Defendants 

                                                 (Cont.) 
 jurisdiction to hear state ground water claims as federal law recognizes no distinction between surface and ground 
water.    

Further, with regard to the United States’ comment relating to the 1936 Act, one need only look at the 
legislative history behind the addition to the Reservation to recognize the purpose for which the lands were reserved.  
The Senate Report relating to the 1936 enactment is attached hereto as Exhibit A. 
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U.S. Congressional Serial Set http : //infow eb.new sbank. com/iw - s earcVwe/Di gitali ?p¡rroducFSER.

?4rs Coxon¡ss
9d Seasíotu

Calendu No. 1829

{l Rrronr
No. 1750

SENATE

wÀr,r(nR RI\rER INDIÁ,N RESERVATION, NDV., ÄDDITION
OX' CERT.ATN PIIBITC DOMÁ,IN

F¡¡¡urar 24 (calends¡ day, Arr, 7), 1936.-Order€d to be prl¡t¿al

lvfr. Tnoure of Okl¿homa, from the Committes on Indian Åffairs,
eubmitted the following

R,EPORT
[To accompany S. 38051

On page 1, llle 7, just after the word "toìtrnship" i"se¡t "11".
On page 2, Iine,I, aftcr the word 'tereof" change the period to e

colon and inserü the following:
.å,:'J'"ijåit;
8.

On page 2, altnr line 7 ínsert a new section as follows:

I of I 612'712014 2:40PM
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Page 1 of 6
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U.S. Congessional Serial Set

2 war,KER Rrr:EÊ rNDraN RDsERvÀTroN, rrEv.

The Secretary of the Inte¡ior's report on tb.e bill is as follows:
rm Bncnar'rnrn i:rä',¿HJfiï1, n*.

IIon. E¡r¡n Tnoule,
Clwirmon, Commitko or In'iliott Afrøírt,

Unikd Sbt¿e Soøal¡'.
Mr Ds^r

nrary 26 for
¡eserve certa
River fndien Reservation.

On the west side of the reservstion-
.A]l of secs. 3, 4, 5, g, 10, 1f , 14, 13, 23, 26, a¡d WX Wk eæ. 24,'WN W)l w. 25,

On the east side of the reeerv¿fion-

1of 1 612112014 2:42Plli4

http : //infow eb.new sbank. com/iw- search/w e I DigiraV ? plroducFSER.

Exhibit A 
Page 2 of 6

Case 3:73-cv-00127-MMD-CSD Document 2029 Filed 06/30/14 Page 9 of 13



U.S. Congressional Serial Set htþ : //infow eb.new sbank. com/iw -search/w e/Di gital/?p_producFSER..

war,GB BrvEB rìfDI]\N BESeBYÄTrOlfr lfEV. 3

Thc remsi¡der of the landr, approxlmatoly 169,7fiL¿cre¡, nost of whicb ¡¡e

of the ÌV¡lker fivst Inrlim¡ in the csttle
fu to bo developed ond exPanded
be needed. Thes€ landg 8ro no

being uÁed by the Indianr
gre¡ bas been utilized to ¡
urposes. When making a
s fact will be given appro-
as rnÀy bo found nec€asôrJ¡,

n-Indion etock to cross the l¿nd at points
omain lands in queetion were tempora,rily
e order of Novenber 26, 1934, for classi-
Act of June 28, 1934 (ch. 865, 48 StBt.
al order bs revoked ineofsr ss it ¡pplie¡

rpservation. Yalid existing rights
d¡ewal will not i¡terfere with the
dom¡in l¡nds under the Taylor Grezilg Act, as the users of erieting drivewrye
adjaccnt to the ¡eserve are to be gran ed permieeion to croea the lande, aa meD-
tioned ¡bove.

g, I recommend thst S, 3805, ìvi
consideration.
2O, tb.e Acting Direcüor of the

Bdviced tbst "there would be no objecüion by this otrce to
report to the commítteo."

Sincerely yourr,
Errnor,n L. fcrre,

Scoetory of tìu Ialeriot
o

8. BêDt!., 7+2,aol. È-39

l of 1 612112014 2:43 PM
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9d Seasí,ün l {
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No. 2614
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REPOBT
[To ac*onpany 8.38ûll

[9. Bopt, No. U50, 7{tù C(Eg., 2d s.s.¡

the bill (8. 380Ð tol¡nd¡ on the publio
Beaervation, in tbe
witÀ ¿¡ecommenda-

tion thst it
On page t'llt'.
On page peúod to ¿ colon and

i¡eert the following:
" Provídeil Jurtåør, That the the

maintenance of existing stock by
othe¡¡ tåsn I¡digne to cross t

pensation for loes of uge or occup¿ncy of any landa wil,þfl¡'¿y¡ f6¡ mininc DrìrDos€6
or ninerel euhy. No mine¡al pat€Dt ¡hÀll be grented to any applica-nt wLo ir

* 23O1G-3C

1of I 6/2112014 2:45 PM
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